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INTRODUCTION 

BC Holdings’ acquisition of Surmodics, if consummated, would create a new company 

with broader capabilities to better serve customers through a sophisticated biomaterials business 

(the “Merged Firm”).  Plaintiffs Federal Trade Commission (“FTC”) and the States of Illinois 

and Minnesota sued to enjoin the transaction, arguing that because Biocoat and Surmodics 

compete in certain overlapping business lines, the transaction would substantially lessen market 

competition.  That is incorrect and reflects a fundamental misunderstanding of how competition 

in this industry works.   

Nonetheless, to eliminate the need for a costly hearing, BC Holdings executed an 

agreement to sell substantial portions of Biocoat’s coatings business to a strong buyer that is ready 

to compete immediately.  This “Divestiture” includes the sale to  

of: (1) the entire Biocoat UV-cured coatings business; (2) Biocoat’s currently-marked 

thermal-cured hydrophilic coatings (“Competitive Thermal Coatings”); (3) a Biocoat facility in 

Horsham, Pennsylvania; (4) the Biocoat® brand; (5) the HYDAK® brand, which Biocoat uses to 

market thermal and UV coatings; (6) manufacturing equipment; (7) eleven employees across a 

range of functions; and (8) two other “legacy” thermal-cured coating formulations that  

  To avoid disruption to customers, the Divestiture does not 

include other legacy thermal-cured formulations, which Biocoat uses to service FDA-approved 

medical devices based on those specific legacy coatings, and which Biocoat does not use to 

compete for new customers.   

In addition to the Divestiture,  has agreed to license rights to the Competitive 

Thermal Coatings back to the Merged Firm to allow it to continue to innovate and develop thermal 

cured coatings, under a new brand name and in competition with   To be clear, the Merged 

Firm will not own these coatings, but merely have a non-exclusive license from Ex. 14 at 
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-727-729 (Asset Purchase Agreement, July 29, 2025); Ex. 10 (Surmodics/ Biocoat Divestiture 

Term Sheet, May 28, 2025).  

So the case before the Court today is not the one Plaintiffs initially filed.  The Divestiture 

resolves Plaintiffs’ alleged concern that the transaction will cause anticompetitive harm in the 

alleged market for “outsourced hydrophilic coatings.”  Defendants believe that the Divestiture 

resolves the dispute and there is no need to further burden the Court’s time and resources.  But if 

Plaintiffs persist in their dispute, Defendants will prove that the Court should allow the transaction 

as modified (the “Modified Transaction”) to close.   

For starters, Plaintiffs’ understanding of the relevant market is fundamentally flawed.  

Plaintiffs base their case on the fallacy that there is a market comprised of “outsourced hydrophilic 

coating” technologies for medical devices, one that (1) includes two very different technologies 

(UV-cured and thermal-cured), while (2) excluding other technologies and methods for achieving 

lubricity (slipperiness).  Plaintiffs’ one-size-fits-all market does not account for the commercial 

realities of how competition works in the industry.  

Plaintiffs’ market definition purports to describe the options that medical device 

manufacturers (“OEMs” or “customers”) have when choosing a coating for a catheter, guidewire, 

or other medical device that requires a lubricious coating.  The definition is too broad because (1) 

OEMs that purchase coatings from Biocoat, Surmodics, and other coating suppliers generally 

invest in either thermal-cure or UV-cure equipment, so they cannot apply the other type without 

significant additional investment; (2) due to their physical or other properties, certain devices 

cannot use one coating type or the other (e.g., UV light cannot reach the inner diameter of a 

catheter), which even Plaintiffs concede accounts for at least  of devices; and (3) even 

where both types might be options to test on the same device, OEMs typically rule one out due to 
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performance during the testing stage.  At the same time, Plaintiffs’ definition is too narrow because 

an OEM often can use another technology (e.g., hydrophobic), its own coating, or no coating at 

all.  The method an OEM chooses to achieve lubricity depends on the OEM, the device, its design 

characteristics, the medical specialty for which the device will be used (e.g., neurovascular, 

cardiovascular), and, most importantly, whether a particular coating works for its intended purpose 

on the device (determined through feasibility testing).  The failure to account for customers’ many 

choices, and the reasons customers choose one technology over another defeats Plaintiffs’ market 

definition.  

Based on their incorrect market definition, Plaintiffs put forward market shares supposedly 

showing the transaction (without the Divestiture) is anticompetitive.  But Plaintiffs’ alleged market 

shares are divorced from today’s competitive realities, as they are based primarily on legacy 

revenue—from long-term sales secured years and, in some cases, more than a decade ago.  That 

legacy revenue is irrelevant as a matter of law to the question of what competition in the industry 

looks like today and, more importantly, what it will look like once the Modified Transaction 

occurs.  United States v. General Dynamics Corp., 415 U.S. 486, 501 (1974) (finding services 

“delivered under long-term requirements contracts … do not represent the exercise of competitive 

power, but rather the obligation to fulfill previously negotiated contracts at a previously fixed 

price”).  Thus, a better predictor for competitive significance, which Defendants employ, is the 

number of recent FDA-approved device opportunities that coating suppliers win.   

After fourteen months of investigation and litigation, Plaintiffs have not shown that the 

transaction will likely result in anticompetitive effects, even without the Divestiture.  Plaintiffs 

have not identified even one customer that has testified that the Merged Firm will charge higher 

prices, reduce quality, or stop innovating.  Nor have Plaintiffs established that Defendants expect 
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that the transaction would allow them to raise price or stall innovation.  The opposite is true:  

Defendants’ reason for combining is to expand and improve products and services for customers.  

The reality is that the Divestiture will make the marketplace more, not less, competitive 

than it is today.  BC Holdings will sell the entire Biocoat UV business and Biocoat Competitive 

Thermal Coatings business to  a multinational public company with revenues over eight 

times larger than Biocoat and Surmodics combined.  has vast experience in medical device 

manufacturing , and the Divesture will convert it into a full-

fledged and well-funded competitor to the Merged Firm.   entry is not Defendants’ 

speculation, it is the market reality.  Plaintiffs complain about Defendants’ timing for proposing 

the Divestiture, but they do not object to the outcome.  The Divestiture fully addresses Plaintiffs’ 

concern that the original transaction would have substantially reduced competition.  Plaintiffs 

cannot carry their evidentiary burden, and the Court should deny Plaintiffs’ motion for a 

preliminary injunction.   

STATEMENT OF FACTS 

On May 29, 2024, BC Holdings, which owns Biocoat, agreed to combine Biocoat’s 

business with Surmodics’ complementary business to form the Merged Firm.  Ex. 21.1  BC 

Holdings’ vision is to bring a broader range of differentiated coatings to OEMs, while establishing 

a more sophisticated biomaterials platform with breadth and scale to better serve OEMs through 

broader product selection and increased innovation.  To resolve this case and provide certainty to 

customers and investors, BC Holdings agreed to the Divestiture to create a new competitor in 

  The Modified Transaction creates two companies with offerings in both UV and thermal 

coatings, creating new competition and serving procompetitive goals. 

 
1 Exhibit numbers refer to the exhibits attached to the Sullivan Declaration. 
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times.  Ex. 61,  334:10–15, 338:25–339:4.  This will save customers  

 on shipping alone.  Id. 337:17–23.   

C. Divestiture To  

To streamline the path to achieving these procompetitive benefits, on May 6, 2025, BC 

Holdings presented the Divestiture to the FTC staff.  Conner Decl. ¶¶ 3–4.  BC Holdings followed 

that initial presentation—which occurred nearly three months ago—with several subsequent 

presentations, written submissions, and an in-person formal meeting in hopes of addressing 

Plaintiffs’ alleged concerns about the transaction.  Id. ¶¶ 3–4, 12.  As detailed below, the Divesture 

fully resolves the competitive issues Plaintiffs identify in their Complaint and pre-hearing brief.   

LEGAL STANDARDS 

“A preliminary injunction is an extraordinary equitable remedy that is never awarded as of 

right.”  Starbucks Corp. v. McKinney, 144 S. Ct. 1570, 1576 (2024).  This is particularly so in the 

merger challenge context, where a preliminary injunction is “preliminary” in name only given that 

it “almost always obviates the need for further administrative proceedings” before the FTC.  In the 

Matter of Tempur Sealy Int’l, Inc., 2024 WL 4544179, at *1 (FTC, Oct. 15, 2024); see also FTC 

v. Microsoft Corp., 681 F. Supp. 3d 1069, 1084–85 (N.D. Cal. 2023) (“the issuance of a 

preliminary injunction blocking an acquisition or merger may prevent the transaction from ever 

being consummated”).  To secure a preliminary injunction, which effectively would kill the 

Modified Transaction, the FTC must make a “clear showing” that (1) it is likely to succeed on the 

merits and (2) the public interest and equities favor an injunction.  Starbucks, 144 S. Ct. at 1575; 

15 U.S.C. § 53(b) (removing irreparable-injury requirement for the FTC). 

Section 7 of the Clayton Act prohibits mergers and acquisitions only where “the effect of 

such acquisition may be substantially to lessen competition, or to tend to create a monopoly.”  15 

U.S.C. § 18.  Plaintiffs must establish that the harm to competition is reasonably likely or probable, 
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not just possible.  See United States v. AT&T, Inc., 916 F.3d 1029, 1032 (D.C. Cir. 2019); United 

States v. Baker Hughes Inc., 908 F.2d 981, 991 (D.C. Cir. 1990) (Thomas, J.) (“[T]he ultimate 

issue” is “whether a transaction is likely to lessen competition substantially.”).  

Following the D.C. Circuit’s decision in Baker Hughes, courts apply a burden-shifting 

framework to analyze the legality of a horizontal merger under Section 7.  First, Plaintiffs must 

establish a prima facie case that the transaction (here, the Modified Transaction) “will substantially 

lessen competition” by showing that it “will lead to undue concentration in the market for a 

particular product in a particular geographic area.”  Baker Hughes, 908 F.2d at 982.  If Plaintiffs 

fail to prove their prima facie case, their motion should be denied without further inquiry.  

Otherwise, the analysis proceeds to step two, where Defendants bear the burden to show with 

evidence that the “prima facie case inaccurately predicts the relevant transaction’s probable effect 

on future competition.”  Id. at 982, 991.  A “clear showing” is not required.  Id. at 989.  If 

Defendants satisfy their burden, the analysis proceeds to step three, where Plaintiffs bear the 

burden to “produc[e] additional evidence of anticompetitive effect” and “merges with the ultimate 

burden of persuasion, which remains with [Defendants] at all times.”  Id. at 983; see Fed. R. Evid. 

301 (burden of persuasion does not shift from party that had it originally).  

ARGUMENT 

I. PLAINTIFFS CANNOT CARRY THEIR BURDEN BECAUSE THE 
DIVESTITURE INCREASES COMPETITION 

To prevail, Plaintiffs have the burden to establish a prima facie case of likely substantial 

anticompetitive effects in a relevant market and carry the ultimate burden of persuasion.  They 

cannot meet those burdens because the Divestiture fully resolves their competition concerns. 
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C. Plaintiffs Have No Plausible Reason To Reject The Divestiture 

Defendants shared the Divestiture with Plaintiffs in late April, and discussed it with 

Plaintiffs in detail in the following weeks.36  Plaintiffs rejected the initial proposal, so Defendants 

offered a revised proposal on May 6, 2025 with additional features, including the transfer of 

Biocoat’s Witmer facility and employees.37  Since then, Defendants have provided all the 

information Plaintiffs have requested, including communications with bidders, the divestiture term 

sheet, letters of interest from multiple bidders, diligence correspondence, integration planning 

materials, and the signed Asset Purchase Agreement and related agreements (e.g., the Transition 

Servies Agreement).38  has also provided ample divestiture-related discovery.39  

Additionally, more than eighteen depositions have included questioning by Plaintiffs and 

Defendants on the Divestiture.40 

Throughout, Plaintiffs have remained silent on the sufficiency of Defendants’ proposal.  

Dkt. 200 at 2.  Plaintiffs’ challenge, however, is that once the Court considers—as it must—the 

actual competitive dynamics that will in fact exist when the deal closes and Divestiture is 

complete, Plaintiffs cannot establish their prima facie case.41  Nor can they carry their burden of 

 
36 Conner Decl. ¶¶ 3–4, 12. 
37 Id.  
38 Id. ¶¶ 7–8, 12.  BC Holdings has responded to seven requests for production, two requests for 
admission, and six interrogatories expressly related to the divestiture.  Id. ¶¶ 6–7, 12. 
39 Id. ¶ 9.   has produced more than .  Id. 
40 Id. ¶ 10. 
41 Because Defendants agreed to execute the Divestiture at closing (as opposed to agreeing to 
follow through only if the Court finds it liable first), the Court should evaluate the Modified 
Transaction’s legality and whether Plaintiffs can carry their burden to establish a prima facie case 
by taking into account the Divestiture’s effect.  See UnitedHealth, 630 F. Supp. 3d at 133 (“the 
burden of proof regarding the acquisition—including the divestiture—remains on the Government 
at the prima facie stage”); Tempur Sealy, 768 F. Supp. 3d at 834 (the inquiry at the prima facie 
stage necessarily includes defendant’s “remedial commitments undertaken to lessen any impact of 
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persuasion.  The Court should accordingly deny the preliminary injunction.  See FTC v. Arch Coal, 

Inc., 329 F. Supp. 2d 109, 114-15 (D.D.C. 2004) (denying preliminary injunction where 

transaction “d[id] not reduce the number of competitors”). 

II. PLAINTIFFS CANNOT CARRY THEIR BURDEN UNDER THE BAKER 
HUGHES BURDEN-SHIFTING FRAMEWORK 

Plaintiffs cannot show that the Modified Transaction is likely to result in substantial 

anticompetitive effects.  Moreover, although Section 7 does not require that the challenged 

transaction be affirmatively procompetitive, the Modified Transaction is:  under the status quo, 

Biocoat (but not Surmodics) will provide thermal coatings; with the Modified Transaction, both 

the Merged Firm and will sell both UV and thermal coatings (i.e., the number of thermal 

competitors increases and the number of competitors offering both thermal and UV increase). 

While the number of firms offering UV coatings will stay the same, the UV divestiture assets will 

go to  which is much larger than either Surmodics or Biocoat. 

Plaintiffs cannot carry their burden under the Baker Hughes burden-shifting framework for 

three reasons.  First, Plaintiffs cannot establish a prima facie case because their market definition 

is incurably flawed.  Second, even if Plaintiffs make their prima facie case, Defendants will show 

that, even without the Divestiture, Plaintiffs’ market shares are not indicative of future harm and 

that, with the Divestiture, the shares are so misleading as to be irrelevant.  Finally, Plaintiffs cannot 

carry their ultimate burden of showing that the transaction, with or without the Divestiture, will 

have anticompetitive effect; in fact, the record is strikingly silent on this dispositive issue.   

 
competition—for example, divestiture of certain [assets]”); RAG-Stiftung, 436 F. Supp. 3d at 304 
(evaluating divestiture in context of FTC’s proposed relevant market in its prima facie case); 
Microsoft, 681 F. Supp. 3d at 1093 (as part of its “prima facie burden,” “the FTC must address the 
circumstances surrounding the merger as they actually exist”); see also United States v. AT&T, 
Inc., 310 F. Supp. 3d 161, 217 n.30, 241 n.51 (D.D.C. 2018) (government failed to meet its burden 
in part because it did not consider defendant’s arbitration agreement that “will have real-world 
effects”).  
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A. Plaintiffs Cannot Prove A Prima Facie Case Based On An Alleged 
“Outsourced Hydrophilic Coatings” Market 

Plaintiffs cannot establish a prima facie case that the Modified Transaction will 

substantially lessen competition in their proposed “outsourced hydrophilic coatings” market.  

Plaintiffs’ alleged market, the foundation of their entire case, does not reflect reality in the coating 

industry.  As more than six decades of Supreme Court precedent makes clear, a Section 7 plaintiff 

must prove its antitrust market.  Brown Shoe Co. v. United States, 370 U.S. 294, 324 (1962) 

(identifying the relevant market is a necessary predicate to finding a Clayton Act violation).  And 

Plaintiffs cannot make up for their fundamentally flawed market merely by showing the 

elimination of “head-to-head competition between close competitors.”  Pl. Mem. 32–33.  

1. Plaintiffs’ Alleged Market Is Inconsistent With “Commercial 
Realities” And Lacks Factual and Economic Support 

Market definition is a “pragmatic, factual” exercise, not “a formal, legalistic one,” and must 

be consistent with “the commercial realities of the industry.”  Brown Shoe, 370 U.S. at 336.  The 

purpose of market definition is to determine, from the consumers’ perspective, the “area of 

effective competition,” id. at 324—what competes with the merging parties’ products to meet 

customer needs.  Plaintiffs’ market must include all options based on “reasonable 

interchangeability of use or the cross-elasticity of demand between the product itself and 

substitutes for it.”  Id. at 325; see also United States v. E.I. du Pont de Nemours, 351 U.S. 377, 

395 (1956); Kaiser Aluminum & Chem. Corp. v. FTC, 652 F.2d 1324, 1330 (7th Cir. 1981) (“the 

concept of economic substitution is the primary means by which to define a product market”).  

Plaintiffs’ failure to prove their proposed antitrust market requires denial of their request for 

injunctive relief.  See FTC v. Tenet Health Care Corp., 186 F.3d 1045, 1051 (8th Cir. 1999) (noting 

that finding a relevant market is “essential”); Tempur Sealy, 768 F. Supp. 3d at 815 (FTC’s failure 

to prove a relevant market requires denial of injunctive relief); Arch Coal, 329 F. Supp. 2d at 116–
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showed that customers switched to internal solutions and others threatened to do so).  Defendants  

routinely compete with in-house coating options, at times losing sales to in-house coatings.  See 

Ex. 78, 82:15-84:1; Ex. 42.   

a. The Brown Shoe Factors Do Not Support Plaintiffs’ Flawed 
Market Definition   

Plaintiffs defend their market by relying heavily on the Brown Shoe “practical indicia” 

factors  Pl. Mem. 13–26.  They cite largely the same body of evidence to support each factor: 

declarations drafted and/or edited by the FTC, and testimony from FTC investigational hearings 

(where Defendants were not present) that discovery under the Federal Rules did not confirm.  

Plaintiffs tellingly do not cite evidence of contemporaneous customer decision-making that 

supports their alleged market.  See RAG-Stiftung, 436 F. Supp. 3d at 321 (“declarations are not 

enough to outweigh the overall trends … reflected in the record”).  Indeed, for each declaration or 

investigational hearing transcript Plaintiffs cite, there are more examples inconsistent with 

Plaintiffs’ market.  Applying the practical indicia factors demonstrates that Plaintiffs’ proposed 

market definition fails under Brown Shoe.46  

Practical indicia demonstrate that UV- and thermal-cured coatings are not reasonably 

interchangeable for many customers and devices.  The evidence demonstrates that UV and 

thermal are not substitutes because they address peculiar characteristics and uses, as each device 

 
46 Plaintiffs’ treatment of the Brown Shoe factors reflects the extensive differences among 
customers and devices.  Pl. Mem. 23 (coatings providers work with customers to “optimize the 
coating to meet the needs of a particular device”); id. 26 (“coatings’ different properties suit 
different purposes”).  For instance, Plaintiffs discuss at length the uniqueness of neurovascular 
customers, yet their proposed market treats neurovascular customers as having the exact same 
consideration set as cardiovascular and peripheral vascular customers.  Id. 26. 
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b. The Incurable Flaws In Dr. Fix’s Hypothetical Monopolist Test 
Cannot Save Plaintiffs’ Market Definition 

Plaintiffs claim that Dr. Fix’s application of the hypothetical monopolist test (“HMT”) 

supports their market definition.  Pl. Mem. 27–28.  The HMT is a test used to analyze whether a 

group of products is too narrow to be a relevant antitrust market.  The HMT asks whether a 

hypothetical monopolist that controls that group of products could profitably raise prices by a small 

amount, or if too many customers would switch to other products that the lost sales would make 

the price increase unprofitable.  If the price increase would be profitable, the group of products 

“passes” the HMT and can be considered a relevant market.   

Dr. Fix describes this test, but then fails to run it.  Ex. 47, Wong Rep. ¶¶ 277–80 (citing 

Fix Rep. ¶¶ 97–98).  Rather than evaluate how many customers would switch to other products in 

response to the price increase, Dr. Fix assumes that the percentage is  based on 

  Ex. 46, Fix Rep. ¶ 97.  Based on this assumption, he concludes that 

the FTC’s proposed market passes the HMT.  Ex. 47, Wong Rep. ¶ 278 (citing Fix Rep. ¶¶ 97–

98).  But Dr. Fix’s conclusion is a function of his assumption, not empirical analysis.  Ex. 47, 

Wong Rep. at ¶¶ 278, 280.  

The HMT must start with “the most narrowly-defined product or group of products” and 

only expand to add more products if the price increase would not be profitable.”  Arch Coal, 329 

F. Supp. 2d at 120.  HMT cannot reveal a product market to be too broad, only too narrow.  RAG-

Stiftung, 436 F. Supp. 3d at 299 n.11.  Therefore failure to start with the narrowest set of products 

makes the results unreliable.  Dr. Fix makes this error by starting with a hydrophilic coatings 

market instead of a narrower one (e.g., UV-only or thermal-only).  In fact, using the percentage of 

customer substitution implied by other portions of Dr. Fix’s report, his HMT would prove that UV 

coating are a separate market from thermal.  Ex. 47, Wong Rep. ¶¶ 276, 283–89.   
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2. Plaintiffs Cannot Dodge Their Relevant Market Requirement By 
Claiming That The Transaction Eliminates Head-to-Head Competition 

Unable to prove the alleged relevant market, Plaintiffs alternatively argue they are likely 

to succeed on the merits under step one of the Baker Hughes framework because Biocoat and 

Surmodics are close competitors and the transaction would “eliminate substantial head-to-head 

competition.”  Pl. Mem. 32–33.  No court has ever held that Plaintiffs can carry their prima facie 

burden without defining a relevant market grounded in both the law and facts, and this Court 

should reject Plaintiffs’ invitation to be the first.  

The law is clear that a necessary predicate of a Section 7 claim is a showing that the 

transaction is likely to substantially reduce competition in a relevant market.  du Pont, 353 U.S. at 

593 (“Substantiality can be determined only in terms of the market affected.”); FTC v. Thomas 

Jefferson Univ., 505 F. Supp. 3d 522, 539 (E.D. Pa. 2020) (in determining if the FTC has met its 

burden in a Section 13(b) merger challenge, “it is first necessary to determine the relevant 

geographic and product markets”).  There is no getting around this threshold requirement.  See 

also United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 84 n.35 (D.D.C. 2011) (“The Court is 

not aware of any modern Section 7 case in which the court dispensed with the requirement to 

define a relevant product market.”); RAG-Stiftung, 436 F. Supp. 3d at 310 (“The Court is unaware 

of a single case in which a court has enjoined a merger, even at this preliminary stage, where the 

Government failed to show undue concentration in a relevant market as its prima facie case 

requires.”).   

Plaintiffs do not cite a single case that supports their suggestion that they can avoid  proving 

their alleged relevant market.  To the contrary, in the few cases that Plaintiffs do cite, the courts 

uniformly found a relevant market as a matter of law before addressing the elimination of head-

to-head competition.  Pl. Mem. 32–33; see FTC v. IQVIA Holdings Inc., 710 F. Supp. 3d 329, 382 
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(S.D.N.Y. 2024) (finding the FTC had established its prima facie case by defining a relevant 

market and showing increased concentration through market shares and an HHI calculation); 

Kroger, 2024 WL 5053016, at *17 (“[P]laintiffs have already met their prima facie burden based 

on the post-merger changes in market concentration.  A showing of elimination of head-to-head 

competition bolsters their case with additional evidence of loss of substantial competition between 

defendants.”); ProMedica Health Sys., Inc. v. FTC, 749 F.3d 559, 568 (6th Cir. 2014) (affirming 

definition of relevant markets); see id. at 572 (“any argument about substitutes must begin with a 

definition of the relevant market”).  Indeed, the courts in Tapestry and Sysco evaluated the 

elimination of head-to-head competition at step three of the burden-shifting framework, as part of 

their analysis as to whether the transactions would have anticompetitive harm after defining the 

relevant market.  FTC v. Tapestry, 755 F. Supp. 3d 386, 485–86 (S.D.N.Y. 2024) (evaluating 

“additional evidence of anticompetitive effects” at “Step 3”); Sysco, 113 F. Supp. 3d at 61 

(evaluating additional evidence of competitive harm after FTC established its prima facie case).  

Plaintiffs’ citation to the FTC’s own aspirational statements in its Merger Guidelines (Pl. Mem. 

2)—which are in direct conflict with Supreme Court precedent—do not change the law.   

3. The Divestiture Moots Plaintiffs’ Concerns And Means Plaintiffs 
Cannot Establish Their Prima Facie Case 

Plaintiffs’ attack on a hypothetical world in which the Divestiture does not exist is beset 

by factual, economic and legal problems.  But more importantly, the market shares Plaintiffs rely 

on to trigger the presumption of anticompetitive effects (based on market shares and market 

concentration) cannot carry their burden under step one of the Baker Hughes analysis because the 

shares do not account for the actual competitive dynamics that will exist when the deal closes and 

the Divestiture is complete.  Plaintiffs thus cannot establish their prima facie case, and the Court 

should deny the preliminary injunction because Plaintiffs cannot carry their burden under step one.  
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See Arch Coal, 329 F. Supp. 2d at 114-15 (denying preliminary injunction when FTC challenged 

a transaction “that do[es] not reduce the number of competitors”).   

B. Plaintiffs’ Market Shares Inaccurately Predict The Modified Transaction’s 
Probable Effect On Competition 

Assuming for the sake of argument that Plaintiffs could establish a prima facie case that 

the Modified Transaction (i.e., with the Divestiture) is presumptively anticompetitive, Defendants 

can rebut that case by demonstrating that Plaintiffs’ prima facie case and “statistics on market 

share, market concentration, and market concentration trends portray inaccurately the merger’s 

probable effects on competition.”  Baker Hughes, 908 F.2d at 991 (cleaned up, discussing step 

two).  The quantum of evidence Defendants must produce to shift the burden back to Plaintiffs is 

low where, as here, Plaintiffs’ prima facie case is weak.  Arch Coal, 329 F. Supp. 2d at 129 

(“Certainly less of a showing is required from defendants to rebut a less-than-compelling prima 

facie case.”).  As detailed below, Plaintiffs’ one-sided summary of the evidence does not accurately 

predict the effects of the transaction, and they cannot show an anticompetitive effect on “future 

competition.”  Baker Hughes, 908 F.2d at 991.64 

1. Plaintiffs’ Market Shares Overstate The Modified Transaction’s Likely 
Competitive Effects Because They Do Not Reflect Current Competition 

Plaintiffs’ assertion that revenue shares are indicative of future harm ignores the role long-

term contracts play in this industry.  Plaintiffs’ selective citation to the FTC’s Merger Guidelines 

to support their claim that revenue from past competitive wins is “predictive of competitive 

significance into the future” (Pl. Mem. 30 n.2) proves this point.  Plaintiffs ignore the Guidelines’ 

 
64 If the Court evaluates the Divestiture as part of Defendants’ rebuttal in the burden-shifting 
framework, for the reasons explained above, the Plaintiffs’ market shares inaccurately predict the 
transaction’s effect on competition, even accepting Plaintiffs’ incorrect market definition.  
Plaintiffs cannot produce additional evidence of anticompetitive effects to meet their ultimate 
burden of persuasion. 
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caveat that past market shares should be “informative about the market realities of competition in 

the particular market and firms’ future competitive significance.”  The Supreme Court addressed 

precisely this issue when it analyzed the relevance of long-term contracts in the coal industry in 

General Dynamics, 415 U.S. 486 (1974).  It noted that, unlike sales of “groceries or beer … 

[where] statistics involving annual sales naturally indicate the power of each company to compete 

in the future,” because coal “is delivered under long-term requirements contracts … such sales 

thus do not represent the exercise of competitive power but rather the obligation to fulfill 

previously negotiated contracts at a previously fixed price.”  Id. at 501.   

So too here.  Revenue-based market shares reflect the performance of medical devices that 

coating suppliers won the opportunity to coat years ago.  In the coatings industry, long-term 

contracts are prevalent/common because changing a coating on a commercialized device could 

result in having to obtain new FDA approval for the device.  PX7032,  111:20–112:18; 

Ex. 47, Wong Rep. ¶ 314 (noting Dr. Fix acknowledges that  

).  Once a coating is approved as part of the 

FDA approval of a device, it is highly unlikely to change.  This is evidenced by the same coatings 

being used on the same products for decades, even as technologies advance and new coatings enter 

the market.  Plaintiffs’ market shares therefore cannot reflect competition today or show a likely 

substantial lessening of competition.  Kaiser Aluminum, 652 F.2d at 1341 (“The statistics must be 

an accurate measure of future ability to compete in a relevant market.”).  At best, they reflect 

competition that occurred long ago and reflects the success (or failure) of the products on which 

that coating is applied.  A highly successful device that generates large hydrophilic coating sales 

may increase revenues, but does not manifest a higher share or market power for that coating.  It 

reflects the happenstance that a certain coating worked the best on what later turned out to be a 
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blockbuster device.  Current sales cannot be used to predict current or future shares with the 

requisite certainty, as General Dynamics recognizes.  

As Dr. Wong explains, the superior methodology for calculating market share in this case 

is based on the FDA’s publicly available data on all U.S. medical devices that have been approved.  

Ex. 47, Wong Rep. ¶¶ 34, 312, 328-331.  Dr. Wong’s calculations show—even in Plaintiffs’ 

outsourced hydrophilic coatings market and ignoring the Divestiture—Biocoat’s and Surmodics’s 

properly calculated market shares are no more than  and , respectively, and  

combined.  Id. ¶¶ 35, 305–06, 333, Exhibit 15.  These shares would result in a post-transaction 

HHI of no more than and likely much lower—well below the presumptive thresholds 

outlined in the FTC’s own guidelines for raising competitive concerns.  Id. ¶¶ 35, 305–06, 334, 

Exhibit 15. 

2. Plaintiffs’ Remaining Arguments Regarding Entry Are Legally And 
Factually Unsupported 

While the Divesture moots the need to evaluate them, a few of Plaintiffs’ step two 

arguments regarding entry require a brief response to correct the law and the facts.  The record is 

clear that rapid entry and expansion is not only possible, it occurs often.  While entry is not 

frictionless, many companies and investors could enter quickly and effectively.  Id. ¶¶ 299–02.  

And existing international suppliers could readily expand to serve the US.  Id. ¶¶ 297–98.  

Entry and expansion are not just theoretical; there are many examples of both happening 

such as  (PX7034,  12:1–

11); ISurTec’s successful entry in 2022 and  

(Ex. 60,  34:4–6; Ex. 82, 58:6–59:3);  

 (Ex. 80, . 13:15–17, 27:13–22, 29:13–30:20); 

VitaTek’s recent launch of a new hydrophilic coating (Ex. 48, BusinessWire, “VitaCoat Open-
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Source Hydrophilic Coatings Now Available on Chamfr,” January 14, 2025, 

www.businesswire.com/news/home/20250114363373/en/VitaCoat-Open-Source-Hydrophilic-

Coatings-Now-Available-on-Chamfr); and Noanix’s introduction of hydrophilic coatings (Ex. 50, 

Noanix, “History,” noanix.com/about-us/history/). 

3. The Divestiture Eliminates The Competitive Concern And Moots Any 
Argument That Past Shares Are Indicative Of Future Harm 

In the real world where the Divestiture occurs at closing, Defendants also carry their burden 

under step two because Plaintiffs’ market shares bear no resemblance to future competition.  The 

question is whether past success “impl[ies] an ability to continue to dominate with at least equal 

vigor.”  General Dynamics, 415 U.S. at 501.  Here, the Plaintiffs’ market shares and concentration 

estimates (which do not incorporate the Divestiture) fail to predict the transactions’ probable effect 

on competition because they do not account for the fact that the Divestiture removes any concerns 

the transaction could raise under Section 7.  Indeed, Dr. Wong concludes that given the 

comprehensive nature of the Divestiture, the transactions are deconcentrating, meaning when the 

deal closes, the market will be less concentrated relative to the status quo.  Ex. 47, Wong Rep. 

¶¶ 306–10, 350.   

Plaintiffs’ suggestion that Defendants’ Divestiture must eliminate any risk of harm and 

fully recreate lost competition (Pl. Mem. 52) is beside the point because there is no serious 

argument that the Divestiture is deficient in any way.  Regardless, Plaintiffs are wrong as a matter 

of law.  The Divestiture does not have to “preserve exactly the same level of competition that 

existed before the merger.”  United States v. UnitedHealth Grp. Inc., 630 F. Supp. 3d 118, 133 

(D.D.C. 2022); Illumina, Inc. v. FTC, 88 F.4th 1036, 1059 (5th Cir. 2023) (the court need only 

find that the proposed fix “sufficiently mitigated the merger’s effect such that it was no longer 
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likely to substantially lessen competition”).  Holding otherwise would “effectively erase the word 

‘substantially’ from Section 7.”  UnitedHealth, 630 F. Supp. 3d at 132-33.  That is not the law.65   

C. The Record Confirms That The Transaction Will Not Have Substantial 
Anticompetitive Effects 

Under step three, Plaintiffs must prove that they are likely to prevail on the merits of their 

claim that the Modified Transaction is likely to have substantial anticompetitive effects in the 

alleged relevant market.  The elimination of some head-to-head competition and “some lessening 

of competition” is not sufficient under the law.  See Int’l Shoe Co. v. FTC, 280 U.S. 291, 298 

(1930) (noting that Section 7 “deals only with such acquisitions as probably will result in lessening 

competition to a substantial degree”).  To underscore just how competitive the coatings industry 

is, Plaintiffs cannot prove substantial anticompetitive effects.  That is the case in Plaintiffs’ 

hypothetical world without the Divestiture or inclusive of it. 

1. The Record Lacks The Evidence Courts Normally Cite As Proof Of 
Anticompetitive Effects 

Plaintiffs recognize that they have the burden to connect the alleged loss of competition to 

an anticompetitive effect, whether in the form of reduced quality or innovation, or higher prices.  

Pl. Mem. 2.  But Plaintiffs work stops there.  They have not shown that the Merged Firm will 

adversely affect customers, that customers will pay higher prices, or that the Merged Firm or its 

competitors will reduce quality or innovation.   

 
65 Plaintiffs rely on Kroger to state that Defendants must show the divestiture would fully offset 
any competitive harm.  Pl. Mem. 52.  Kroger itself quoted Illumina for the proposition that the 
“divestiture is successful rebuttal evidence if it ‘sufficiently mitigate[s] the merger’s effect such 
that it [is] no longer likely to substantially lessen competition.’”  FTC v. Kroger Co., 2024 WL 
5053016, at *24 (D. Or. Dec. 10, 2024) (quoting Illumina, 88 F.4th at 1059).  Regardless, Kroger 
is inapt as, after considering the divested assets, the FTC showed that hundreds of markets were 
still presumptively unlawful based on market shares and increased concentration and “would 
create a significantly smaller firm than either defendant pre-merger.”  Id. at *25–26. 
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Not one customer has indicated that it expects the transaction to lead to unavoidable price 

increases, reduced quality or less innovation.  Rather,  

 

 

  PX7039,  93:10–94:13; Ex. 83,  76:2–6.   

Plaintiffs’ discovery did not resolve this shortcoming.  Plaintiffs cite  

 

  Pl. Mem. 43 (citing PX7044,  

114:12-115:4).  But in the next sentence,  

  Ex. 68,  115:5–116:2.  

Similarly, Plaintiffs cite  

 

  Pl. Mem. 41–42.   

  Ex. 76,  83:5–8  

 

 

For context, Plaintiffs lack the evidence that courts cite in Section 7 cases as sufficient 

proof of likely anticompetitive effects.  Unlike H&R Block, 833 F. Supp. 2d at 82, the documents 

do not show that Biocoat is worried that Surmodics is “put[ting] downward pressure on [Biocoat’s] 

pricing ability.”  Similarly, unlike in FTC v. Whole Foods Mkt., there is no hint that the purpose 

of the deal is to eliminate competition.  548 F.3d 1028, 1049 (D.D.C. 2009) (Tatel, J., concurring) 

(Whole Foods CEO told Board target company is only company that could “be a meaningful 

springboard for another player to get into this space,” and “[e]liminating them means eliminating 
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this threat forever, or almost forever”).  There is no admission that the merger “ha[d] the greatest 

potential for higher [] rates” and could “[h]arm the community by forcing higher [] rates on them.”  

ProMedica Health Sys., Inc. v. FTC, 749 F.3d 559, 563 (6th Cir. 2014).  This type of admission 

was also seen in IQVIA, a case Plaintiffs heavily rely on, where the acquirer called itself “by far 

the largest data provider in this vertical” prior to the proposed acquisition, and both merging parties 

had voluminous normal course documents reflecting direct competition on price, with both 

companies dropping prices in response to the other’s rates.  IQVIA, 710 F. Supp. 3d at 345, 384.  

And unlike in Tronox, Plaintiffs have not shown that either side leveraged a consolidated market 

to “slow down production” to eliminate inventory so “prices will rise.”  FTC v. Tronox Ltd., 332 

F. Supp. 3d 187, 208 (D.D.C. 2018).   

2. Plaintiffs Offer No Examples Of Price Competition That Benefitted 
Customers 

Lacking proof that the transaction will have anticompetitive effects, Plaintiffs over-index 

on Biocoat and Surmodics passing initial testing for a handful of device opportunities, which is 

not disputed.  What matters under Section 7, however, is whether the loss of head-to-head 

competition will result in higher prices, reduced quality, or reduced innovation.  Here, Plaintiffs 

have not shown that Biocoat and Surmodics regularly compete on the pricing of their coatings.  Of 

customers with commercial medical devices, only  out of  customers purchased from both 

Biocoat and Surmodics in the last  years.  Ex. 47, Wong Rep. ¶¶ 17, 100, Exhibit 3A.  Those 

common customers comprise only  of the combined customer base for the two firms.  Id. 

¶¶ 17, 102, Exhibit 3B.  The data shows that Biocoat customers more frequently turn to  

—than Surmodics.  Id. ¶¶ 17, 104, 

Exhibit 3H.  And Surmodics customers more frequently turn to  

—than Biocoat.  Id. ¶¶ 17, 104, Exhibit 3I.  More broadly, Dr. Wong estimates 
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First, Dr. Fix’s merger simulation is flawed because it simulates a world that does not exist 

by leaving out the Divestiture.  Id. ¶ 191.  Second, it is based on Dr. Fix’s flawed market share 

estimates discussed above.  Id. ¶ 192.  Once those share estimates are replaced with estimates 

derived from FDA opportunity data, the estimated price effect drops to near zero.  Id.; see RAG-

Stiftung, 436 F. Supp. 3d at 319 (finding merger simulation model “of little use” because the 

model’s “inputs” of market shares were flawed).  Third, the design is flawed; it is well-documented 

in economic literature that “upward pricing pressure” models like the one Dr. Fix uses will always 

estimate a post-transaction price increase.  Ex. 47, Wong Rep. ¶ 193.  For example, Dr. Fix’s 

merger simulation predicts that a merger of Surmodics with a very small competitor would result 

in price increases of   Id. ¶¶ 193-94, Exhibit 14B.  Finally, there is no real-world way to 

implement the implausibly high average price increase Dr. Fix’s model predicts.  Companies in 

this industry see few new opportunities each year.  To earn an incremental  in revenue in a 

single year, Biocoat would have to raise price more than on competitive opportunities.  Id. 

¶ 195. 

Instead of simulating competition, Dr. Wong studied actual industry events to analyze 

whether the transaction could have a competitive effect.  As Dr. Wong shows, when Biocoat 

introduced a UV coating in February 2020, it had no measurable effect on Surmodics’ sales.  Id. 

¶¶ 215-19, Exhibits 13A-C.  And when Surmodics introduced a new formulation--Preside--the 

introduction had no effect on Biocoat’s sales.  Id. ¶¶ 220-22, Exhibits 13D-F.  While Dr. Fix 

assumes head-to-head competition will be eliminated by the transaction, Dr. Wong’s analysis 

confirms that it hardly existed in the first place.   

As in RAG-Stiftung, “unlike many cases in which the FTC alleges that a proposed merger 

would be anticompetitive, the record contains no evidence that [acquirer] intends to raise prices 
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post-merger.”  436 F. Supp. 3d at 320.  Under the proper “totality-of-the-circumstances approach” 

and “weighing a variety of factors to determine the effects” of the transaction on competition, 

Plaintiffs cannot show any likely substantial lessening of competition.  Baker Hughes Inc., 908 

F.2d at 984. 

E. The Divestiture Eliminates Any Possibility of Anticompetitive Effects 

Defendants’ Divestiture fully addresses Plaintiffs’ concerns:  not only is the deal not 

anticompetitive, but with  as a buyer the Divestiture introduces a new, robust competitor in 

both thermal and UV coatings.  is committed to competing aggressively in hydrophilic 

coatings.  Ex. 34 at -746.  Indeed,  is a far more formidable competitor than either of Biocoat 

or Surmodics today.  As  testified,  

  Ex. 

61,  331:23-333:16.   

The absence of any possibility of anticompetitive effects post-Divestiture means Plaintiffs 

cannot carry their burden.  See Arch Coal, 329 F. Supp. 2d at 124, 130 (finding that after merger 

and divestiture the FTC did not show likely anticompetitive effects); RAG-Stiftung, 436 F. Supp. 

3d at 304 (defendants met burden to show that the buyer of divested assets “will replace 

[defendant’s] competitive intensity”); UnitedHealth, 630 F. Supp. 3d at 135 (“the trial evidence 

and the record demonstrated that the divestiture will preserve competition in the market”).  

III. PLAINTIFFS CANNOT SHOW A BALANCE OF EQUITIES WEIGHS IN THEIR 
FAVOR 

To determine whether to grant a preliminary injunction under Section 13(b), a court must 

balance the equities.  FTC v. Weyerhaeuser Co., 665 F.2d 1072, 1082-83 (D.C. Cir. 1981).  

Plaintiffs must “prove that the harm to the parties and to the public that would flow from a 

preliminary injunction is outweighed by the harm to competition, if any, that would occur in the 
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period between denial of a preliminary injunction and the final adjudication of the merits of the 

Section 7 claim.”  FTC v. Great Lakes Chem. Corp., 528 F. Supp. 84, 86 (N.D. Ill. 1981); see also 

Thomas Jefferson Univ., 505 F. Supp. 3d at 538.  Plaintiffs cannot prove the equities weigh in their 

favor when they continue to litigate a fact pattern that does not exist.  

Plaintiffs assert a public interest in “effective enforcement of the antitrust laws” and 

“preserving its ability to order effective relief.”  Pl. Mem. 53.  The Divestiture obviates both:  it 

cures any perceived competitive harm that could result from the proposed transaction by 

implementing effective relief.  See Great Lakes Chem. Corp., 528 F. Supp. at 87 (“the purpose of 

Section 13(b) is to preserve the ability to ‘order effective, ultimate relief,’ not to bar all mergers 

that the FTC staff preliminarily views as suspicious”).  In contrast, requiring the parties to spend 

their and the Court’s scarce resources litigating a scenario that no longer exists, and then repeat 

the process in the FTC administrative proceedings (and likely then in the Court of Appeals),67 

significantly harms the Defendants (and ).  Both the public and private equities weigh 

against granting the preliminary injunction. 

CONCLUSION 

Defendants respectfully request the Court deny Plaintiffs’ preliminary injunction motion. 

Date: August 3, 2025 Respectfully submitted, 

 /s/ Sean M. Berkowitz   
Sean M. Berkowitz 
Gary Feinerman 
Heather A. Waller 
LATHAM & WATKINS LLP 
330 North Wabash Avenue, Suite 2800 
Chicago, IL 60611 

 
67 See FTC v. Elders Grain, Inc., 868 F.2d 901, 905 (7th Cir. 1989) (noting “the cynical though 
perhaps realistic speculation that since the Commission is both the instigator and the trier of the 
cases filed before it, the decision to seek a preliminary injunction is a good predictor of the likely 
outcome of the administrative proceeding”). 
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